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ABSTRACTS
Censure, Hard Treatment and Retribution
─ Censure and Hard Treatment in the Punishment/
Penal System ─
Shin MATSUZAWA
　In a penal system founded upon retribution, censure and hard treat-
ment are regarded as necessary elements. This leads to the following 
question: why are censure and hard treatment regarded in this light? The 
sole goal of this article is to discuss the implications of censure and retri-
bution in a penal system, and thereby finding an explanation as to why 
they are necessary elements.
　The author takes an empirical approach starting from the factual foun-
dation of punishment and considered the meaning of censure and hard 
treatment, and he carves out the following conclusions:
　1.  Censure is what constitutes the factual foundation of punishment and 
is not related to the justification of penal system (in other words, des-
ert is not a justifying rationale for the penal system).
　2.  Hard treatment is derived from reaction included in the factual foun-
dation of punishment and is an indispensable part of punishment. For 
this reason, it should be used in its most efficient and best methods – 
and distress is, through punishment, can potentially function very 
effectively in the conveyance of censure, which is a very important 
element of punishment.
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Der Zeitpunkt der Beendigung einer Straftat:  
Untersuchung über die auf den Beginn der  




2. Fortdauer der Handlung und des Erfolgs
3. Die Antragsfrist bei der üblen Nachrede
4.  Die Verjährungsfrist bei der Behinderung der öffentlichen Verstei-
gerung
5. Die Verjährungsfrist bei der Leichenbeschädigung
6. Die Verjährungsfrist bei der Nichtanmeldung der Ausländer
Study of Common Sense in New Civil Law from the 
View of Civil Procedure
Hajime NISHIGUCHI
　 1  “Common Sense” in the Revised Civil Code 
　The draft of revision of the Civil Code centering on the amendment of 
Claims Law was approved by the Diet on May 26 in 2017, and was pro-
mulgated on June 2  in 2017. 
　The old Civil Code has not used “common sense” at all. On the other 
hand, revised Civil Code uses “common sense on bargain” in nine articles. 
In new Civil Code,“common sense on bargain” is considered as the basis of 
valuation like “importance”, “good”, “impossibility”, “slight” and “injury”.
　 2  The meaning of “common sense”
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　The general meaning of “common sense” is a general “sense.” in ordi-
nary life. Layers use “common sense” “in the same way. In other words, 
“common sense” is a knowledge accepted in ordinary life.
　 3  “Common Sense” in Precedents
　Many judges have used “common sense” in judgments. I think many 
judges have used “common sense” when they could not explain the rea-
sons of judgments with the interpretation of Civil Code.
　 4  “Common Sense” in Civil Procedure
　Judgments are made by legal syllogism as follows. 
　Law （major premise）→ facts （minor premise）→ Judgments （conclu-
sion） 
　First, courts find facts with evidence which either party gives. Next, 
courts apply law to facts. Finally, courts judge the existence or nonexis-
tence of rights based on the result of legal application. 
　I think “common sense on bargain” is a fact in legal syllogism because 
“common sense on bargain” is like the custom. We must prove the custom 
in civil procedure because judges do not necessarily know the custom. 
Therefore I think judges must find “common sense on bargain” with evi-
dence which either party gives. 
　 5  Problems of Japanese Civil Procedure
　Most professors do not take the National Bar Examination in Japan. 
Therefore most Japanese researchers do not have practice. I hope Japa-
nese government will ask many practitioners and researchers of civil pro-
cedure to participate in the revision of the Civil Code. 
　We have to watch carefully the usage of “common sense on bargain” in 
judgments from now on. 
　　469
La notion de contrat de société en droit des sociétés  
anonymes（ 3 ）
Mai ISHIKAWA
　La société, contrat ou institution? Cette formule – devenue si classique 
en droit des sociétés - nous amène à réfléchir sur une question qui n’a pas 
encore été pleinement explorée : pour quelle raison ne pouvait-on pas 
simplement renier la notion de contrat de société à certaines sociétés, tout 
particulièrement à la société anonyme ? Car cette forme de société, qui 
permet de faire circuler les actions émises sur le marché financier et qui 
peut être constituée d’une multitude d’actionnaires, est bien loin de la 
conception de la société telle que définie à l’article 1832 du Code civil. 
Pourtant, la société anonyme, comme son nom l’indique, est bien une so-
ciété, qui est « constituée entre des associés » （art. L.225- 1  du Code de 
commerce）. Cette notion d’associé est essentielle voire indispensable pour 
assurer son fonctionnement : les droits fondamentaux de l’associé et les 
notions qui en dérivent, tels que le droit de rester associé, l’interdiction 
d’augmenter les engagements de l’associé, le droit de vote ainsi que 
l’intérêt commun des associés, offrent à chaque fois une piste de réflexion 
et une réponse aux problèmes inhérents à la société anonyme. C’est ainsi 
que les sujets tels que l’exclusion （squeeze-out） des actionnaires mi-
noritaires, les nouveaux engagements subis à travers un vote majoritaire, 
l’apparition d’actionnaires ne supportant pas les risques économiques 
comme les emprunteurs de titres et plus généralement les abus de ma-
jorité sont traités à la lumière de ces principes fondamentaux concernant 
l’associé. Bien plus qu’une simple notion historique ou un élément du 
phénomène de contractualisation du droit des sociétés, la notion de con-
trat de société, par le biais de la notion d’associé, a pour effet d’introduire 
une dimension humaine à la société de capitaux.
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The Wrong in Blackmail
Kazuki KIKUCHI
1. Introduction
2. The Paradox of Blackmail
3. Theories of Blackmail as a Crime
4. The Legality of Blackmail
5. Conclusion
Die strafrechtliche Kausalitätstheorie in den Literaturen 
und der Rechtsprechung in der japanischen 
Vorkriegszeit
─Zur Verdeutlichung des Entscheidungprozesses  
der Kausalität─
Ryuichi OZEKI
　Dieser Beitrag überblickt die strafrechtliche Kausalitätstheorie in den 
Literaturen und der Rechtsprechung in der japanischen Vorkriegszeit, um 
ihren Stammbaum aufzuklären und einen neuen Aspekt zur Verdeut- 
lichung der Aufgaben der jetzigen Kausalitätstheorie zu finden.
　Die bisherigen Forschungen haben nicht genug die Kausalitätstheorie 
im japanischen StGB a.F. geprüft. Deswegen erwägt dieser Beitrag zuerst 
die damalige Theorien, und klärt, dass sofort nach dem Erlass des StGB 
a.F. die Diskussion über die Kausalität begonnen hat, und dass die Lehren 
und die Rechtsprechung den Maßstab verwendet haben, ob die Wunde 
tödlich ist oder nicht.
　Danach überblickt dieser Beitrag die Lehren in der Übergangsperiode 
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vom StGB a.F. zum geltenden StGB und erörtert die damalige Recht- 
sprechung. Es ist geklärt, dass die bisherige Erkenntnis, nach der die Recht- 
sprechung die Bedingungstheorie gestützt hat, unzutreffend ist. Außerdem 
ist es gezeigt, dass die Rechtsprechung grundsätzlich den unmittelbaren 
physikalischen Tatbeitrag des Täters zum Erfolg besonders berücksichtigt 
hat und den Maßstab, den sie speziell für den jeweils betreffenden Falltyp 
angefertigt hat, gesetzt hat.
Gegenstand des Vorsatzes und Grenze der Kongruenz 
aus der Sicht der irrtumsregelnden Funktion des  
Tatbestandes
Naoki KOIKE
　In diesem Beitrag handelt es sich um Gegenstand des Vorsatzes und 
Grenze der Kongruenz. Nach herrschender Meinung bedarf der Vorsatz 
der Tatbestandsbezogenheit. Tatbestand hat deshalb die irrtumsregelnde 
Funktion, deren Grund aber umstritten ist.
　In der Literatur ist diese Funktion des Tatbestandes auf das Gesetzlich-
keitsprinzip, die Generalprävention oder die Appellfunktion des Vorsatzes 
begründet. Nach diesen Ansichten ist aber der Gegenstand des Vorsatzes 
unerklärbar.
　Meiner Meinung nach ergibt die irrtumsregelnde Funktion des Tatbe-
standes aus dem Schuldprinzip, vor allem der Kongruenz zwischen Un-
recht und Schuld. Der Gegenstand des Vorsatzes umfasst somit alle 
Merkmale des Unrechtstatbestandes. Auch bezüglich der Grenze der 
Kongruenz wird der Unrechtstatbestand als Maßstab angewendet. 
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Securing Farmers’ Receivables with the Statutory 
Non-segregated Floating Trust in the United States and 
Japan （ 1 ）
Yosuke KOJIMA
　In Japan, farmers sell farm products to buyers on credit. They often ob-
tain trade credit insurance as security for receivables arising from the sale 
of farm products. However, farmers sometimes sell farm products without 
security because insurance is costly. This article examines a more effec-
tive way to collateralize farm products. In the United States, farmers pre-
viously had no effective means of securing payment of receivables arising 
from the sale of farm products. Receivables were often secured by pur-
chase money security interest （PMSI） in goods sold. To perfect a PMSI 
in farm products held by the buyer, the farmer had to file a financing 
statement of the PMSI with the Secretary of State and send the authenti-
cated notification to the holder of the conflicting security interests （Uni-
form Commercial Code §9-324（b））. However, this procedure was diffi-
cult to carry out because farm products are distributed too rapidly to 
search for the Uniform Commercial Code record, identify the other se-
cured parties and send the notifications. As a result, farmers were usually 
the general creditor of the buyer and subordinate to the perfected secured 
parties. Farmers might have received nothing if another creditor had a 
floating lien against all assets of the buyer. This was a harsh outcome for 
farmers. To solve this problem, federal law was amended to introduce 
statutory trust provisions for the security of receivables arising from the 
sale of farm products, which provided a safeguard called a non-segregated 
floating trust. These provisions provide that all farm products purchased 
by a buyer and all inventories of, or receivables or proceeds from farm 
products or products derived therefrom, shall be held by such buyer in 
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trust for the benefit of all unpaid sellers of such farm products until full 
payment has been received by such unpaid sellers （e.g., 7  United States 
Code § 499e）. Statutory trusts enable farmers to collect receivables prior 
to other secured parties, including those who have a floating lien. This 
article also reviews the current status of PMSI in farm products in Japan. 
In Japan, statutory liens and title retentions are common means of secur-
ing payment of receivables arising from the sale of goods. However, they 
are not effective when the collateral is farm products because statutory 
liens against farm products are subordinate to a floating lien against the 
farm products held by the buyer, and because title retentions to farm 
products do not allow the seller to collect the proceeds from the farm 
products. This article suggests that the non-segregated floating trust 
would be an effective means of securing farmer’s receivables arising from 
the sale of farm products in Japan, as in the United States.
